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STATEMENT OF THE CASE
Nature

Of The Case
Larry Alan Taylor appeals from the

district court’s denial

of his Rule 35 motion t0 correct

a purportedly illegal sentence.

Statement

Of The

Facts

And Course Of The Proceedings

The Idaho Court of Appeals summarized

the factual and procedural background of

Taylor’s underlying case as follows:

Pursuant to a plea agreement, Taylor entered an Alfordm plea t0 two counts 0f
attempted grand theft by extortion for making a series of threatening phone calls
Idaho Code §§ 18-2403(2)(e), 18-2407(1)(a), 18-306. At the
to his daughter.
sentencing hearing, the district court imposed a uniﬁed ten—year sentence, With a
four-year determinate term, 0n Count

0f ten years on Count
State V. Taylor,

I

and a consecutive, indeterminate sentence

II.

No. 42897, 2015

WL 7777607,

*1 (Idaho Ct. App. 2015) (unpublished).

Taylor

subsequently “ﬁled an Idaho Criminal Rule 35 motion for reduction of his sentences, which the
district court granted,”

reducing Taylor’s ﬁxed time on Count

Taylor appealed, alleging “that the
sentences and

by

district court

abused

its

referring t0 Taylor as a ‘psychopath.’”

I

from four years
discretion

Li

t0 three years. Li.

by imposing excessive

The Idaho Court of Appeals

disagreed and afﬁrmed Taylor’s judgment 0f conviction and sentences in an unpublished

opinion. Li.

In April of 2015, Taylor ﬁled a pro se petition for post-conviction relief.

N0. 46771, 2019

WL 6726292 (Idaho Ct. App. 2019) (unpublished).

the Idaho Court of Appeals

1

North Carolina

V.

afﬁrmed the

district court’s

Alford, 400 U.S. 25 (1970).

Taylor

V. State,

In an unpublished opinion,

judgment dismissing

his petition. Li.

Taylor later ﬁled a pro se motion in the criminal case, moving the court “to correct an

illegal

sentence” under Idaho Criminal Rule 35. (R., pp.1 17-19.) In

illegally sentenced

Taylor argued that he was

because the two counts 0f attempted grand theft should have “constitute[d]

SINGLE OFFENSE.”
Simply

it,

(R., p.1 18

put, the

(emphasis original).) Taylor claimed

A

that,

sentences imposed for Attempted grand Theft

by Extortion

pursuant t0 Idaho Code §§ 18-2403(e) had t0 be treated as a single offense and
Movant could only be sentenced at most t0 ten years because it was an attempt
(LC. §§ 18-306) 0r in the alternative, could not be ran consecutive but concurrent
at best.

(R., p.1 18 (verbatim).)

The

district court,

construing Section 18-2401, disagreed:

Taylor would like

[I.C.

§

18-2401] t0

mean

one commits several

that if

crimes, he can only be charged with one offense. That

of the

statute provides.

crime was previously
speciﬁc

The

known

statute

is

not what a plain reading

simply means that theft

as extortion

it is

now

way and different from other forms of

simply

theft

theft

[A]nd if a
performed in a

is theft.

theft,

.

..

such as embezzlement and

false pretenses.

(R., p. 125.)

The

district court

accordingly held that “Taylor’s sentences were not imposed illegally,”

and denied Taylor’s Rule 35 motion.

(R., p. 125.)

Taylor timely appealed. (R., pp.127-30.)

IS SUE

Taylor states the issue on appeal

Whether the
illegal

as:

district court erred

by denying Mr. Taylor’s motion

t0 correct

an

sentence under I.C.R. 35(a).

(Appellant’s brief, p.3.)

The
Has Taylor
sentence?

state rephrases the issue as:

failed to

show

the district court erred in denying his motion t0 correct an illegal

ARGUMENT
Taylor Has Failed

To Show The

District

Court Erred In Denying His Motion To Correct
Sentence

Illegal

Taylor argues that “the

maximum

lawful aggregate sentence in his case

because the two charges in his case should have been consolidated under
insofar as they “constituted a single offense.”

this

(Appellant’s brief, pp.2, 4.)

argument “[m]indfu1 of the Idaho Supreme Court[]

(Appellant’s brief, p.4.)

Whether Rule 35

is

In State V. Clements, the Idaho

The Court unmistakably held
First, the

that

it is

decision”

was

§ 18-2401,”

LC.

However, he makes

that

bars

is illegal

his

claim.

on,

because multiple charges

148 Idaho 82, 86, 218 P.3d 1143, 1147

not.

Idaho Supreme Court clariﬁed the proper standard for analyzing the legality of a

sentence under Rule 35: “the interpretation of ‘illegal sentence’ under Rule 35
sentences that are illegal from the face 0f the record,

i.e.,

is

limited to

those sentences that do not involve

signiﬁcant questions 0f fact nor an evidentiary hearing t0 determine their illegality.”

218 P.3d

ten years

Supreme Court addressed, head

a proper vehicle for arguing a sentence

“arose out 0f the same indivisible course 0f conduct.”

(2009).

An

Li. at 87,

at 1148.

he was

illegally sentenced for

two ﬁrearm enhancements because the shootings arose from the same

indivisible course 0f

The Court went 0n

conduct.”

to consider Clements’s claim that “that

Li The Court concluded

that

whether charges “arose out of the same indivisible

course of conduct was a significant factual ﬁnding that the court was only able t0

reviewing testimony from the preliminary hearing.” Li. (emphasis added).
court “exceeded the ‘narrow’ scope of Rule 35”

As

make

after

such, the district

by addressing Clements’s factbound claim:

Because I.C.R. 35

is

limited t0 legal questions surrounding the defendant’s

sentence, the factual issue 0f the divisibility of conduct for purposes of LC. § 19—
the face 0f the record and, therefore, determined

2520E must be apparent from

before the defendant ﬁles a Rule 35 motion.

144 Idaho 732, 735, 170 P.3d 397, 400

Li. at 88,

218 P.3d

(2007).)

Because Clements presented a “factual issue regarding the

1149 (quoting State

at

V. Farwell,

“addressed for the ﬁrst time” in his Rule 35 motion, “the

divisibility

district court

of conduct,”

lacked authority under

Idaho Criminal Rule 35 to examine the underlying facts 0f Clements’s case before concluding
that Clements’s sentence

Taylor’s claim

is

was

illegal.” Li.

foreclosed

because his two charges were “‘in

effect, the

same crime.

9”

argument

that

Clements attempted

Clements Court,

is

that,

of conduct.”

App. 1989).)

This

is

the

relief

m
same

Per the

rejected.

under Idaho Criminal Rule 35” t0 address “the

Clements, 148 Idaho

at 88,

218 P.3d

at

1149.

Rule 35 motion was properly denied.

Taylor’s guilty plea necessarily “waived the statutory, fact-based defense

that” his crimes “arose out 0f the

86,

Rule 35

not a proper vehicle for arguing that two charges should have constituted a

single offense, Taylor’s

Beyond

entitled to

make, Which the Idaho Supreme Court

district courts “lack[] authority

factual issue of the divisibility

Because Rule 35

to

is

(Appellant’s brief, p.4 (quoting

Siever, 117 Idaho 637, 638-39, 791 P.2d 18, 19-20 (Ct.

V.

is

by Clements. Taylor argues he

218 P.3d 1143, 1147 (2009).

same

indivisible course

And even

of conduct.” Clements, 148 Idaho 82,

Taylor himself appeared to admit below that Rule 35

a poor ﬁt for his claim:

Movant concedes that Rule 35, I.C.R. is not the proper remedy to retry a case
Movant has setforth the facts t0 demonstrate that his sentence is illegal and

but,

as a

matter of law must be corrected t0 a single offense and at most, a sentence of 10
years and for an attempt.

(R., p.1 19

(emphasis added).)

agreed below that this

is

At

the very least, this concession

makes

clear that

even Taylor

afactbound question. As such, his Rule 35 motion was properly denied.

Alternatively, even assuming Rule 35

was a proper vehicle

for Taylor’s claim, the district

court’s order denying Taylor’s

motion was correct 0n the merits. For the reasons explained

district court’s order, Taylor’s

argument

Section 18-2401.

(E R.,

p. 125.)

is

based, at least in part, on an incorrect interpretation of

Other than a conclusory statement that “the two charges in his

case should have been consolidated under

I.C. §

merits 0f the district court’s decision on appeal.

necessarily fails t0

show any

in the

18-2401,” Taylor does not confront the

(E

Appellant’s brief, p.4.)

He

therefore

error.

CONCLUSION
The

state respectfully requests this

DATED this

Court afﬁrm the denial of Taylor’s Rule 35 motion.

11th day 0f June, 2020.

/s/

Kale D. Gans

KALE D. GANS
Deputy Attorney General
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